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December 1, 1985 but it had been continued for the following year
and became a year to year lease.
On August 22, 1986, the tenant filed Chapter 11 bankruptcy
for reorganization of the farm business.  The filing was converted
to Chapter 7 liquidation on September 9. The 1986 crop was
about ready for harvest at the time of the conversion.  Indeed, the
soybeans were combined on September 10 and 15.  The corn was
harvested on October 15 and 16.  Both crops were sold at the local
elevator.  After the bankruptcy trustee had completed harvesting
the crop, the lease was automatically rejected 60 days after filing
— on November 8.
The landlord then filed a claim for her half of the crop as an
administrative expense.  The trustee insisted that the landlord's
claim for rent was valid only for the number of days the
bankruptcy trustee had possession of the land.  The bankruptcy
court agreed with the trustee that the landlord was entitled to
36/365 of the landlord's half of the corn  crop and 6/365 of the
landlord's half of the soybean crop.  The landlord's half of the crop
totalled $2,165.24.  But the bankruptcy court allowed the landlord
only $83.43.
The bankruptcy court's decision was appealed to the United
States District Court for the Central District of Illinois.  The
district court upheld the bankruptcy court as to the calculation of
rent on a daily basis but held that the trustee had "used" the land
from the date of the original Chapter 11 filing (August 22)
through November 8 (the date the lease was rejected).  Thus, the
daily calculation should use a fraction of 67/365, producing a
rental figure of $462.71.  That's still a far cry from the landlord's
half of $2,165.24.
The district court noted that fact in commenting that "this case
seems troubling due to its apparent harshness."  The court
observed that the "Congress should consider fine tuning the
Bankruptcy Code to deal with this special category of lease."  The
court added that until Congress changes the law, the courts are
bound to treat the crop share lease "as just another unexpired
lease."
The court also commented that a landlord could secure the rent
claim by perfecting a security interest under the UCC.  That would
place the landlord in a position of being a secured creditor as to the
crop — unless another creditor has a prior claim on the crop, of
course.
  FOOTNOTES
1 See generally Harl, The Farm Deb t
Crisis of the 1980s , ch. 2 (1990)
forthcoming).
2 In re Henry, Bkrpcy. No. 85-01865F
(Bankr. N.D. Iowa 1986); Dwyer v.
Cooksville Grain Co., 37 U.C.C. Rep.
252 (Ill. App. 1983);  In re Findley, 76
B.R. 547 (Bankr. N.D. Miss. 1987)
(landlord's lien on catfish raised on leased
land had priority over security interests
in catfish).  See Planters Bank & Trust
Co. v. Sklar, 555 So. 2d 1024 (Miss.
1990), see p. 82 supra (landlord did not
waive lien by allowing tenant to sell
crop without prior consent; one-half of
rent was required to be paid before
harvest of crop).
3 In re Zeigler, 19 U.C.C. Rep. 1210,
1217 (Ill. App. 1976) (court opined that
UCC § 9-104 should not be read
literally); McCoy v. Steffen, 227 Neb.
72, 416 N.W. 2d 16 (1987) (landlord's
lien on stored crops junior to another
creditor's perfected interest where landlord
failed to perfect lien by filing financing
statement).
4 Prior v. Rathjen, 199 N.W.2d 327 (Iowa
1972).
5 Ill. Ann. Stat. ch. 6, § 3-316.
6 See Food Security Act of 1985, Pub. L.
99-198, Sec. 1324, 99 Stat. 1535
(1985).
7 Id., § 1324(a).
8 Id. § 1324(d).
9 Id.
1 0 Id., § 1324(c)(7).
1 1 See discussion supra involving UCC
§§ 9-104, 9-310.
1 2 11 U.S.C. § 545(3), (4).
1 3 112 B.R. 932 (C.D. Ill. 1990).
CASES, REGULATIONS AND STATUTES
BANKRUPTCY
  GENERAL  
AVOIDABLE LIENS.  The debtors,
raisers of farm crops and livestock, sought
avoidance of nonpossessory, nonpurchase-
money liens on hand tools, chain saw and
horse trailer in which debtors did not have
any equity as a result of the liens which
they sought to avoid.  The court held that
the liens were avoidable as impairing the
lien on exempt tools of the trade.  In re
Jackson, 115 B.R. 286 (Bankr. D .
Colo. 1990).
AVOIDABLE TRANSFER.  Debtor
had transferred farmland and machinery to
his father under a foreclosure action based
on land sales contract.  The trustee filed a
complaint to avoid the transfer of the farm
machinery as a fraudulent conveyance
more than two years after the trustee was
appointed.  The debtor's father pleaded the
running of the two year statute of
limitations in Section 546 as a defense to
the trustee's motion for summary judg-
ment on the complaint.  The court held
that the bankruptcy code statute of limita-
tions applied and not the longer state
statute of limitations on actions involving
fraudulent transfers.  The case left open the
possibility that if the trustee can prove
concealment of the fraud by the debtor, the
statute of limitations would be tolled until
the trustee knew or should have known
about the fraud.  In re  Hansen, 1 1 4
B.R. 927 (Bankr. N.D. Ohio
1990) .
ESTATE PROPERTY.  The debtor
was the beneficiary of an inter vivos
spendthrift trust under which the debtor
was to receive annual income payments
with the trust corpus to be distributed to
the debtor when the debtor reached age 50.
The debtor was 45 at the time of
bankruptcy filing.  The trustee argued that
the value of the right to receive the trust
corpus at age 50 should be included in the
bankruptcy estate.  The court rejected this
argument because it would effectively
annul the exclusion of spendthrift trusts
from the bankruptcy estate.  The trustee
also argued that distributions from the
trust should be included in the bankruptcy
estate under Section 541(a)(5)(A) as
property received under a bequest.  The
court held the annual payments excluded
from the bankruptcy estate because an
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inter vivos trust was not a bequest, devise
or inheritance under state law.  Matter of
Newman, 903 F.2d 1150 (7th Cir .
1990), aff'g 99 B.R. 881 ( C . D .
Ill. 1989), rev'g and rem'g  8 8
B.R. 191 (Bankr. C.D. Ill. 1988).
EXEMPTIONS.  The debtor's interest
in an ERISA qualified retirement plan was
not eligible for exemption under the
Arkansas spendthrift trust exemption
because the debtor could voluntary
terminate employment and receive a lump
sum distribution.  In re Hartman, 1 1 5
B.R. 171 (Bankr. W.D. Ark.
1990) .
A creditor objected to the debtor's
claim for exemptions and for lien avoid-
ance for liens which impaired the exemp-
tions because of the debtor's wrongful pre-
petition conversion of collateral proceeds
to purchase the exempt property.  The
court held that because the creditor had
other remedies for the wrongful conduct,
the wrongful conduct would not bar the
exemptions or the avoidance of liens
which impaired the exemptions.  In re
Ballard, 115 B.R. 190 (Bankr. D .
Minn. 1990).
The debtor's interest in an employee-
fund retirement plan was not entitled to an
exemption as spendthrift trust because the
debtor had control over modifications of
contributions to the fund.  The Minnesota
exemption for ERISA qualified retirement
plans was preempted by ERISA.  In re
Fritsvold, 115 B.R. 192 (Bankr.
D. Minn. 1990).
The debtors were not entitled to a
homestead exemption because they had
moved out of the house, rented the house
to others, and resided with their parents
prior to filing bankruptcy.  In re  Yau,
115 B.R. 245 (Bankr. C.D. Cal .
1990) .
The Colorado exemption for 75 percent
of the "avails" of the debtor's IRA was
held unconstitutional because the
exemption applied only to debtors in
bankruptcy.  In re  Mata, 115 B . R .
288 (Bankr. D. Colo. 1990).
The debtors' interests in an ERISA
qualified retirement plans were not eligible
for an exemption as spendthrift trusts
because the debtors had discretion for
terminating their participation in the plan
and for obtaining distributions.  The Utah
exemption for ERISA qualified plans was
held pre-empted by ERISA.  In re
Martin, 115 B.R. 311 (Bankr. D .
Utah 1990).
  CHAPTER 11
ELIGIBILITY.  A family estate trust
established under Panamanian law was
held not eligible to be a debtor under
Chapter 11 where the trust by its own
terms declared itself not a business trust
and the sole purpose of the trust was to
hold the assets of the grantors.  In re
Constitutional Trust No. 2 -562 ,
114 B.R. 627 (Bankr. D. Minn.
1990) .
  CHAPTER 12
CONVERSION.  Chapter 11 debtors
were not allowed to convert their case to
Chapter 12 because the Chapter 11 case
was filed before adoption of Chapter 12
bankruptcy law.  In re  Jones, 1 1 5
B.R. 351 (Bankr. N.D. F la .
1990) .
ELIGIBILITY.  The debtor was an
incorporated cooperative organization con-
sisting of a Hutterite colony of seven
families.  The cooperative was held eligi-
ble for Chapter 12 because 9/14 of the
stock was owned by persons related within
three generations from the same ancestor.
In re  Cloverleaf Farmers Co-op . ,
114 B.R. 1010 (Bankr. D. S . D .
1990) .
OFFSET.  The SBA was an unsecured
creditor of the debtor and had notified the
debtor of the SBA intent to seek an
administrative offset of amounts due
against ASCS payments the debtor was to
receive.  Before the offset was initiated,
the debtor filed bankruptcy, and the debtor
received the ASCS payments post-
petition.  The SBA sought relief from the
automatic stay and offset of the ASCS
payments.  The court held that offset
would not be allowed because the SBA
was an unsecured creditor and offset would
give the SBA priority to the ASCS pro-
ceeds, the SBA and ASCS are not similar
government agencies such as to give rise
to mutual obligation, and the offset could
not be accomplished because the ASCS no
longer had the funds.  In re  Cloverleaf
Farmers Co-op., 114 B.R. 1 0 1 0
(Bankr. D. S.D. 1990).
  FEDERAL TAXATION  
DISCHARGE.  The debtors' federal tax
liability was not dischargeable because the
tax returns for the taxes were due and filed
more than three years before the filing of
the debtors' Chapter 7 case because the
debtors were under the protection of a
Chapter 13 case during the three years
before the filing of the Chapter 7 case.
Matter of Florence, 115 B.R. 1 0 9
(Bankr. S.D. Ohio 1990).
The debtor's federal tax liability for
years more than three years before filing
bankruptcy were nondischargeable where
debtor filed no or false returns for those
years and used shell corporations to evade
payment of taxes.  In re  Carapella,
115 B.R. 365 (M.D. Fla. 1990).
The debtor's federal tax liability for
years more than three years before filing of
bankruptcy were nondischargeable where
the debtor did not file returns but IRS filed
the returns after an audit.  Matter o f
Crawford, 115 B.R. 381 (Bankr.
N.D. Ga. 1990).
LIENS.  IRS had several tax claims
secured by liens against the debtor's
property which arose at different times pre-
petition. The liens exceeded the value of
the property securing them.  The court
held that the liens were to be considered
separately in order of attachment in deter-
mining the portion of the IRS claim
which was secured.  Thus, the first liens
were secured to the extent the collateral
exceeded the amount of tax, penalty and
interest owed under that lien.  At the point
where the remaining collateral was
insufficient to secured an entire lien, the
secured status of the lien was to be
prorated among the underlying tax
liability, penalty and interest owed.
Matter of Specialty Cartage, Inc. ,
115 B.R. 164 (Bankr. N.D. Ind.
1989) .
POST-PETITION INTEREST.  A
junior creditor of property sold during
bankruptcy proceedings sought to reduce
the post-petition interest received by the
first lienor, the IRS, because the IRS
delayed in pursuing early payment of the
proceeds until the interest charged exceeded
the proceeds, thus leaving no proceeds for
the junior creditor.  Although the court
held that the bankruptcy court has
equitable powers to reduce post-petition
interest on over-secured tax claims, such
equitable powers were properly not used to
reduce the interest because the junior
creditor also delayed in enforcing its claim
to the proceeds.  Matter of Lapiana,
90-2 U.S. Tax Cas. (CCH) ¶
50,436 (7th Cir. 1990).
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CONTRACTS
STATUTE OF LIMITATIONS.
The plaintiff purchased a self-propelled
crop sprayer from the defendant which had
mechanical problems.  The defendant
agreed to repair the sprayer and later
returned the sprayer with a rebuilt engine.
The court held that the statute of limita-
tions began to run after the first delivery
and that the repairs did not toll the statute
until the second delivery.  The court also
held that the seller's assurances made after
the second delivery that the sprayer would
work properly were not an explicit
warranty of future performance.  Ridle v.
Sprayrite Mfg. Co., 555 N.E.2d
1272 (Ill. Ct. App. 3 Dist. 1990).
The plaintiff purchased a tractor from
the defendant and soon discovered that the
tractor had several mechanical problems.
Each year for eight years the defendant
attempted to repair the tractor without
success.  The plaintiff then brought an
action for revocation of the purchase of the
tractor, negligent repair, res ipsa loquitur,
and breach of implied warranty of
merchantability.  The court held that the
claims for revocation and implied warranty
were barred by the four year statute of lim-
itations and refused to treat each year's
repairs as separate incidents.  The claim in
res ipsa loquiter was also denied as not
applicable where the alleged negligent acts
were known.  Finally, the claim for neg-
ligent repairs was denied because the
repairs were made as part of a contract and
do not give rise to an action in tort.
Grus v. Patton, 790 S.W.2d 9 3 6
(Mo. Ct. App. 1990).
CORPORATIONS
PIERCE CORPORATE VEIL.
The plaintiffs were contestants in a foal
futurity contest held by the defendant
Oregon corporation in which contestants
could enter only foals from two horses
owned by the defendants.  The plaintiffs
entered into a breeding contract but the
defendants cancelled the contest.  The
plaintiffs alleged that the defendant's
shareholders were personally liable because
the corporation was never capitalized.  The
court held that under Oregon law, the
filing of the defendant's articles of incor-
poration by the Secretary of State was
conclusive proof of valid incorporation.
The action was also dismissed because the
plaintiff's damages, the unawarded prize
money, were too speculative because the
plaintiffs failed to demonstrate that they
would be entitled to the prize money.
Wilkerson v. Wegner, 793 P.2d 983




ALMONDS.  The AMS has issued
proposed rules which establish for the
1990-91 crop year for almonds a salable,
reserve and export percentage of 65 per-
cent, 35 percent and 0 percent respectively.
55 Fed. Reg. 32637 (Aug. 1 0 ,
1990) .
ANIMAL WELFARE.  The
APHIS has issued amendments to its pro-
posed amendments to the regulations for
the humane handling, care, treatment and
transportation of dogs, cats and nonhuman
primates.  55 Fed. Reg. 33448
(Aug. 15, 1990).
BRUCELLOSIS.  The APHIS has
adopted as final regulations allowing
epidemiologists to the consider the results
of the concentration immunoassay tech-
nology (CITE) test as a diagnostic
supplement to the standard card testing of
cattle an bison for brucellosis.  55 Fed.
Reg. 32897 (Aug. 13, 1990).
COMMODITY FUTURES .  The
CFTC has issued a final rule deleting
provisions for the registration fee for floor
brokers.  The fee will be established by
the National Futures Ass'n under CFTC
approval.  55 Fed. Reg. 32241
(Aug. 8, 1990).
The CFTC has issued proposed
amendments to the broiler chicken futures
contract to convert the delivery provisions
of the contract from the current physical
delivery system to a cash settlement
system.  The proposal also recommences
trading in broiler chicken contracts.  5 5
Fed. Reg. 32597 (Aug. 10, 1990).
CROP INSURANCE .  The FCIC
has adopted as final new regulations
governing the Non-Standard Underwriting
Classification System effective for 1991
and succeeding crop years.  55 Fed.
Reg. 32593 (Aug. 10, 1990).
CROP LOANS.  The plaintiff was a
crop producer which applied to have farm-
stored corn in the CCC grain reserve
program.  The CCC rejected the grain as
damaged from spoilage and weevils.  The
producer argued that under 7 C.F.R. §
1421.748(d), testing by the FGIS is
required before rejection may be made.
The court deferred to the CCC interpreta-
tion of the regulation that the FGIS test
was required only if the grain could be
safely stored.  Frank's Livestock &
Poultry Farm, Inc. v. U.S., 9 0 5
F.2d 1515 (Fed. Cir. 1990), aff'g
17 Cl. Ct. 601 (1989).
MEAT AND POULTRY.  The
FSIS is requesting comments on incorpo-
ration of the Hazard Analysis and Critical
Control Point system into poultry and
meat inspections.  55 Fed. R e g .
32451 (Aug. 9, 1990).
PAPAYAS .  The AMS has with-
drawn proposed rules to establish United
States Standards for Grades of Papayas.
55 Fed. Reg. 32096 (Aug. 7 ,
1990) .
RAISINS.  The AMS has adopted as
final revision of the definition of the
Dipped Seedless varietal type of raisins
grown in California.  55 Fed. R e g .
32597 (Aug. 10, 1990).
WATER.  The plaintiffs were agri-
cultural land owners who pumped water
for irrigation from the Quincy Basin
aquifer which contained water artificially
accumulated as a result of a federal water
project.  The water was owned by the U.S.
Bureau of Reclamation and controlled by
the Washington state Department of
Ecology.  The plaintiffs objected to fees
charged by the Bureau as excessive and
beyond the Bureau's authority.  The court
held that the Bureau did have statutory
authority under 43 U.S.C. § 485h(e) and
that the court lacked jurisdiction to review
the fees because the fees were discretionary
with the Bureau under the statute.  Fl int




DEDUCTIONS.  The decedent's will
established a split interest trust with the
decedent's sisters and a charitable foun-
dations as beneficiaries.  Although the
trust as established would not qualify for
the charitable deduction under Section
2055, the property which was actually
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transferred to the foundation outside of the
trust before the closing of the estate was
eligible for the deduction.  Est. o f
Johnson v. U.S., 90-2 U.S. Tax
Cas. (CCH) ¶ 60,032 (S.D. M i s s .
1990) .
The decedent's estate was allowed a
deduction for estate tax purposes for attor-
ney's fees although the estate had not made
an election to waive the deduction for
estate income tax purposes.  The court
held that Section 2053 does not require a
waiver although Section 641 requires a
waiver of the estate tax deduction if the
estate takes a deduction for income tax
purposes.  Est. of Keitel v .
Comm'r, T.C. Memo. 1990-416.
DISCLAIMERS.  The decedent
executed an inter vivos trust with the
decedent and the surviving spouse as
income beneficiaries.  The decedent also
had the power to invade principal.  During
the decedent's life, the surviving spouse
had the annual right to withdraw up to 5
percent of trust corpus, but the right was
not cumulative.  After the decedent's death,
the surviving spouse received all income
at least quarterly and had the right to
require distribution of trust corpus.  The
surviving spouse had a general power of
appointment over the trust corpus which if
not exercise would result in the corpus
passing to the couple's child.  Within nine
months after the decedent's death, the
surviving spouse disclaimed the power of
appointment over one-half of the trust.
IRS ruled that the surviving spouse's
failure to exercise the right to receive 5
percent of trust corpus in the years before
the decedent's death was not a contribution
of capital to the trust precluding a
disclaimer of an interest in the trust.  IRS
also ruled that the surviving spouse could
disclaim the general power of appointment
and still retain an interest in the trust
income.  Ltr. Rul. 9028005, n o
date given.
GENERATION SKIPPING
TRANSFERS .  Under the decedent's
will in 1965 a trust was established with
the decedent's nephew and the nephew's
son as beneficiaries with the remainder to
the lineal descendants of the nephew.  The
children of the son of the nephew proposed
to transfer their remainder interests in the
trust to another trust with equal shares to
each beneficiary.  The nephew's son will
transfer a portion of his income interest in
the trust which would exist after the
nephew's death to the new trust.  IRS
ruled that the son's transfer of a portion of
the trust income would not be an
assignment of income and the transfer
would be a completed gift subject to gift
tax.  IRS also ruled that the son's irrevo-
cable transfer of an interest in the 1965
trust was not an addition to corpus or
other modification which would make the
distributions subject to GSTT.  Ltr.
Rul. 9031010, May 3, 1990.
The decedent executed a trust in 1981
which upon the death of the decedent was
split into four trusts for each of four
children.  Under the four trusts, if the ben-
eficiary predeceased the decedent, the trust
corpus would pass to the children of the
beneficiary in trust until the children reach
age 30.  The decedent's children propose to
file qualified disclaimers of a portion of
their interests in the four trusts.  IRS ruled
that the portions of the trusts passing to
the beneficiaries' children would be skip
transfers eligible for the $2 million
exemption from GSTT.  Ltr. R u l .
9031011, May 4, 1990.
LIFE INSURANCE.  The proceeds
of a life insurance policy on the life of the
decedent was included in the decedent's
gross estate where the policy was not put
into evidence and no evidence was
presented of ownership of the policy in
anyone else.  Est. of Keitel v .
Comm'r, T.C. Memo. 1990-416.
MARITAL DEDUCTION.  The
decedent was  a certified public accountant
and executed a trust for the surviving
spouse which provided only a special
power of appointment over the trust
corpus, resulting in the disallowance of a
marital deduction for the property passing
to the surviving spouse in the trust.  The
decedent's estate argued that the decedent
had intended to create a general power of
appointment but the trial court held that
the decedent's experience and other
evidence indicated that no mistake was
made.  After an appeal in which the estate
claimed new evidence to support it posi-
tion, the case was remanded to the Tax
Court to hear the new evidence.  Because
the new evidence (evidence of a similar
mistake made in another trust) was believ-
able and because the Court of Appeals'
opinion indicated that the new evidence
was sufficient proof of mistake, the Tax
Court held that a mistake had been made
and the surviving spouse's interest in the
trust included a general power of appoint-
ment and would qualify for the marital
deduction.  Est of Krause v .
Comm'r, T.C. Memo. 1990-399 ,
on rem. from 89-1 U.S.Tax Cas .
(CCH) ¶ 13,808 (7th Cir. 1989).
POWER OF APPOINTMENT.
The decedent received property from a pre-
deceased sister "to be used and enjoyed by
her during her lifetime in any way she
may deem proper."  The court held that
under Kentucky law at the time of the
devise, the decedent was given a general
power of appointment over the property
and the property was includible in the
decedent's gross estate.  Quie v .
Comm'r, 90-2 U.S. Tax Cas .
(CCH) ¶ 60,029 (D. Minn. 1990).
SPECIAL USE VALUATION.
The decedent's estate provided testimony of
a postal clerk of the mailing and post-
marking of a timely filed estate tax return
which made a special use valuation
election.  The court ruled that proof of the
mailing and postmarking of a return was
sufficient proof of the delivery of the
return under I.R.C. § 7502 even though
the return was not sent by registered or
certified mail.  Est. of Wood v .
Comm'r, 90-2 U.S. Tax Cas .
(CCH) ¶ 60,031 (8th Cir. 1990) ,
aff'g  92 T.C. 793 (1989).
Decedent died before 1981 and the
qualified heir proposed to sell 2.2 acres of
land which had been specially valued by
the decedent's estate to an unrelated person
148 months after the decedent's death.  The
total estate tax paid was $28,299.13.  The
estate without special use valuation would
have been $132,951.03. The special use
value of the 2.2 acres was $1,061.34 and
fair market value at date of death
$3,299.67.  The special use value of all
special use property was $138,816.95
with the fair market value at the date of
death of $367.606.67.  IRS ruled that the
amount of special use valuation benefits
recaptured equaled--
=      $2,238.33  X $104,651.90
$228,789.72
=   $1,023.84
The amount of recaptured tax was to be
reduced by the number of months above
120 that the sale date was after the
decedents death divided by 60 or--
=  28/60  X  $1,023.84
=  $546.05
Ltr. Rul. 9031037, May 8, 1990.
STATUTE OF LIMITATIONS.
The decedent had made several inter vivos
gifts of stock to family members.  After
the decedent's death and after the statute of
limitations had run on the gifts for federal
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gift tax purposes, the IRS assessed addi-
tional estate taxes based upon revaluation
of the gifts of stock.  The court held that
the gift tax statute of limitations did not
apply for valuations of gifts for federal
estate tax purposes.  Est. of Lenheim
v. Comm'r, T.C. Memo. 1990-
403 .
VALUATION.  The value of stock
transferred by gift was not decreased
because of a stock transfer restriction
agreement where the restrictions were
largely ignored over several years.  Est .
of Lenheim v. Comm'r, T . C .
Memo. 1990-403.
The value of the decedent's interest in a
motel corporation was decreased based on
the post-death sale price of the motel
where no evidence presented of other
factors which reduced price between date of
death and sale.  Est. of Keitel v .
Comm'r, T.C. Memo. 1990-416.
The value of agricultural land was
determined using the property's highest
and best use as subdivided rural residential
property.  The property was currently
being used for agriculture with a low rate
of return but was located across a road
from a developed rural residential
subdivision.  Est. of Pattison v .
Comm'r, T.C. Memo. 1990-428.
FEDERAL INCOME
TAXATION
  C CORPORATIONS
REORGANIZATIONS.  Two brothers
and their families owned all of the stock of
two construction corporations. As part of
a reorganization to make one corporation a
subsidiary of the other, the shareholders
transferred stock in one corporation to the
other in exchange for stock and debentures
from that corporation.   The shareholders
treated the transaction as nontaxable under
Section 351 but the IRS treated the
transaction as a taxable dividend under
Sections 302 and 304.  The court held that
although both Sections 351 and 304 were
applicable to the transaction, Section 351
was applied because Section 302 was to be
applied "except as otherwise provided in
this chapter."  Gunther v. Comm'r,
90-2 U.S.Tax Cas. (CCH) ¶
50,434 (7th Cir. 1990), aff'g 9 2
T.C. (1989).
Under I.R.C. § 269, if control of a
corporation is acquired for the purpose of
acquiring a deduction, credit or allowance
with the intent to avoid or evade income
tax, the deduction, credit or allowance may
be disallowed.  The IRS has issued pro-
posed regulations governing the applica-
tion of Section 269 to acquisitions of loss
corporations under I.R.C. §§ 382 and 383
as amended by the Tax Reform Act of
1986.  The limitations imposed in Sec-
tions 382 and 383 could reduce the allow-
able deductions, credits and allowances for
the purchaser of the loss corporation and
the proposed regulations consider these
limitations in determining whether the
principal purpose of the acquisition of the
corporation was to avoid or evade taxes.
The proposed regulations also provide
that, absent strong evidence to the con-
trary, an acquisition of a corporation in
bankruptcy is still subject to Section 269
unless the corporation carries on more
than an insignificant amount of an active
trade or business during and subsequent to
the bankruptcy case.  55 Fed. R e g .
33137 (Aug. 14, 1990), amending
Prop. Treas. Reg. §§ 1.269-1, - 3 ,
-5, -6, -7, and adding Prop. Treas.
Reg. § 1.382-3.
DEPRECIATION.  A communica-
tions company was not allowed to deduct
depreciation or take investment tax credit
for telephone switching equipment until
the year the equipment was fully installed
and operators were trained to use the equip-
ment. Siskiyou Communications,
Inc. v. Comm'r, T.C. Memo.
1990-429 .
The taxpayers were required to recap-
ture expense method depreciation when
their use of an automobile for business
purposes was less than 50 percent of total
use for the taxable year, although the use
was over 50 percent for the use of the
automobile over the life of the vehicle.
Minor v. Comm'r, T.C. Memo.
1990-418 .
A investor in two wind turbines was
denied depreciation deductions because the
investment was purely tax motivated, the
turbines were not fully operational and
were not expected to make a profit.
Mosesian v. Comm'r, T . C .
Memo. 1990-415.
LETTER RULINGS.  The IRS has
announced that the "comfort ruling" policy
will not go into effect and will be replaced
by specific no-rule areas, model
documents, ruling checklists and auto-
matic action revenue procedures.  R e v .
Proc. 90-42, I.R.B. 1990-31, 1 5 ,
revoking  Rev. Proc. 90-13, I.R.B.
1990-9, 23.
  PARTNERSHIPS
BASIS ADJUSTMENT.  A partner's
interest in a partnership was transferred to
the partner's bankruptcy estate and sold to
another person.  The partnership did not
make the Section 754 election to adjust
partnership property after the sale of the
partner's interest.  IRS ruled that good
cause was shown for the failure to make
the election and allowed an extension of
time to make the election.  Ltr. R u l .
9028092, April 17, 1990.
GUARANTEED PAYMENTS.  The
payments received by a partner from the
partnership were held to be guaranteed
payments where the payments (1) were
made in compensation for services rendered
to the partnership, (2) were not based on
the partnership earnings or profits, and (3)
were not reported on the partnership K-1
as withdrawals or distributions of capital.
Grubb v. Comm'r, T.C. Memo.
1990-425 .
REPAIRS .  The costs of restoring a
coke plant after a fire were held to be
properly allocated to the basis of the plant
building and not to the land where the
evidence demonstrated that no part of the
plant was demolished.  Towanda Coke
Corp. v. Comm'r, 95 T.C. No. 1 0
(1990) .
RETURNS .  For the period October
1, 1990 through December 31, 1990, the
interest rate on overpayments of federal
income tax is 10 percent and the rate on
underpayments of tax is 11 percent.  Rev.
Rul. 90-71, I.R.B. 1990-35, Aug .
27, 1990.
  S CORPORATIONS
REVOCATION OF ELECTION.
After another person acquired 50 percent of
the stock of an S corporation, the original
shareholder filed a revocation of the Sub-
chapter S election without the consent of
the new shareholder.  IRS ruled that
because the revocation was not made by
shareholders owning more than 50 percent
of the stock of the corporation, the revoca-
tion was invalid.  Ltr. Rul. 9028039 ,
April 10, 1990.
TRUSTS.  The grantor created one 15
year trust with S corporation stock as
corpus with each of the two beneficiaries
sharing equally in all benefits from the
trust.  IRS ruled that the trust shares
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would be treated as separate trusts with
each eligible as Subchapter S trusts.  Ltr.
Rul. 9031036, May 8, 1990.
PRODUCTS
LIABILITY
GRAIN BINS .  In an action for
damages resulting from the plaintiff's
falling off a ladder attached to a grain bin,
the plaintiff was held to have assumed the
risk of falling when he attempted to climb
the ladder with only one hand free.
Ferguson v. Modern Farm
Systems, Inc., 555 N.E.2d 1 3 7 9




ERTY.  The security agreement listed
the collateral as all of the debtor's live-
stock, hog equipment, farm machinery and
"any and all increases, additions, acces-
sions, substitutions and proceeds thereto
and therefor."  The court held that the
security agreement covered after-acquired
livestock because although the agreement
did not specifically mention after-acquired
property specifically, the rotating nature of
an inventory of livestock and the
continued loaning of money under the
agreement for three years evidenced the
parties' intent that the agreement cover
after-acquired livestock.  In re  Grey,
902 F.2d 1479 (10th Cir. 1990).
ATTACHMENT.  The plaintiff
obtained loans from the FmHA and
granted a security interest growing crops.
The parties reamortized the loan several
times over the next several years and the
plaintiff argued that the security interest
did not attach to the subsequent years'
crops because no new loans were made.
The court held that new consideration is
not a requirement for the security interest
to attach where an existing loan is contin-
ued.  In addition, the court held that the
reamortization of the loans was valuable
and could serve as consideration for the
continued security interest to attach.
Powers v. U.S., 738 F. Sup. 1 7 4
(D. S.C. 1990).
CONVERSION.  The plaintiffs
claimed an interest in dairy cattle held by
their brother who was indebted to the
defendant.  The defendant filed foreclosure
against the brother and attempted to seize
the cattle in his possession.  When the
sheriff and an employee of the defendant
attempted to effect the seizure, the plain-
tiffs confronted them and claimed owner-
ship of the cows.  Although the defen-
dant's employees attempted to stop the
seizure after learning about the ownership
dispute, the sheriff, acting under court
order, completed the seizure.  The court
held that the defendant was not liable for
conversion or seizure of the property
without due process because the seizure
was accomplished without active partici-
pation of the defendant other than the
filing of the foreclosure action.  Raucher
v. Eastern Ind. Prod. Credit
Ass'n, 906 F.2d 332 (7th Cir .
1990) .
DESCRIPTION OF COLLAT-
ERAL.  The debtor was a producer mem-
ber of a dairy cooperative.  The coopera-
tive deducted an amount from each sale of
milk from the producer to be retained as a
"capital retain" which was subject to
cooperative losses and under the bylaws
was a first lien against any debt owed to
the cooperative by the debtor.  As security
for a loan from a bank, the debtor granted
the bank a security interest in "accounts
and contract rights."  This security interest
was perfected before the cooperative filed a
security interest in the debtor's capital
retains as security for the purchase of
equipment from the cooperative.  The
cooperative claimed that "accounts and
contract rights" did not adequately describe
capital retains in that the debtor had no
right to the capital retains until the coop-
erative board of directors authorized a
distribution.  Although the court agreed
that the capital retains were neither
accounts or contract rights of the debtor,
the court held that "accounts and contract
rights" would give sufficient notice that
the bank claimed a security interest in the
capital retains because "the debtor had a
contractual right (in a non-technical sense)
to the capital retains held by the coop."
Apparently, adequate notice of a security
interest in New Mexico can now be given
if the financing statement describes collat-
eral in a non-technical (query, non-legal?)
sense, whatever that means.  Valley
Federal Savings Bank v. Stahl ,
793 P.2d 851 (N.M. 1990).
FEDERAL FARM PROGRAM
PAYMENTS .  The SBA held a mort-
gage on the debtor's property which
included the SBA's rights in the debtor
"profits and rents" upon default.  The SBA
filed for sequestration of the debtor's CRP
payments as profits and rents from the
debtor's land.  The court held that a
security interest in "profits and rents" was
insufficient description of collateral to
include CRP payments.  In addition, the
debtor's post-petition, post-1989 payments
are not subject to the SBA's pre-petition
security interest because the debtor's rights
to those payments arose after the filing of
bankruptcy.  In re  Cloverleaf
Farmers Co-op., 114 B.R. 1 0 1 0
(Bankr. D. S.D. 1990).
PERFECTION.  The creditor sold
dairy cattle to the debtor who operated a
diary farm.  After the debtor filed for
bankruptcy, the seller sought relief from
the automatic stay and adequate protection
of the security interest in the cows.  The
seller claimed a perfected security interest
in the cows under Fla. Stat. §
534.54(1)(b) which provided an automatic
perfection of a seller's security interest in
livestock sold to meat processors.  The
court held that the seller did not have a
perfected security interest in the cows
under that statute because the debtor was
not a meat processor.  Matter o f




Edwards v. Comm'r, 906 F.2d
114 (4th Cir. 1990)  (distributions
from retirement plans), see p. 150 supra.
Huntsman v. Comm'r, 9 0 5
F.2d 1182 (8th Cir. 1990)  (mort-
gage points) see p. 143 supra.
ANNUAL INDEX
Editor's note:  Several subscribers have
inquired as to whether an index will be
published for the Digest.  At least an
annual index is planned for the end of each
year and will be published this year with
the December 7, 1990 issue.
